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CLRC: Copyright and Contracts 

(continued from page 1)

administrative considerations and the economic impact of copying. It was recognised that the library and archives provisions have been implemented as a logical extension to a student’s permission to copy, enabling a librarian to act on the student’s behalf to access information.

The Committee identified the close relationship between the fair dealing exceptions and the libraries and archives exceptions. Although the library and archives exception is far narrower than that for fair dealing, both are understood as provisions aimed at ensuring reasonable access to information to achieve the public interest in education and research, the free flow of information and the freedom of expression.

As many resources are being made available in digital formats and libraries are more and more, providing access to information electronically, libraries rely on the so called “technology-based” exceptions to provide access to digital materials to their patrons. The technology-based exceptions are designed to make allowance for the reproduction that occurs incidentally through normal computer usages, for making of back-up copies, to allow for legitimate activities such as error correction, security and to promote the development of interoperable technology. The report acknowledged that these exceptions have been introduced for both practical reasons and to maintain Australia’s competitiveness in the computer industry internationally.  

The Committee reviewed over 30 submissions in preparing its report. Submissions from copyright owner interests generally argued that there was no conflict between the operation of agreements used in connection with copyright materials and the copyright exceptions. On the other hand copyright user interests to varying extents put forward the view that online trade in copyright material is subject to agreements which exclude or modify the copyright exceptions, or which otherwise undermine the copyright balance. User interests presented examples of licenses which limit or exclude the exceptions provided by current legislation and also examples of (less common) licenses which loosely parallels the provisions of the Act.

Many of the submissions discussed the use of mass market licences which are increasingly the form in which transactions are made between libraries and publishers. Indeed, the considerable reductions in cost and time suggest that mass market licenses may be inescapable. In the case of “shrinkwrap” and “clickwrap” licenses, purported terms are not notified until after a product is purchased or until after access to a website has been granted. The Committee noted that judicial clarification is needed in respect of enforceability of “clickwrap”, “browsewrap” and “shrink wrap” licenses as uncertainty surrounds these types of agreements, though the Committee is of the view that “clickwrap” agreements are more likely to be enforceable than the latter two.

Amongst the submissions, users and owners alike, there was general consensus that agreements which purport to exclude or modify the copyright exceptions are prima facie enforceable although the issue remains ultimately unclear at law. The Committee concluded that while there has been convincing indication that the traditional copyright balance is being challenged by the digital environment, it is unclear as to the extent to which the use of technology and transactional arrangements are detrimentally impacting on the copyright balance. The clarification of enforcement issues is a priority to the library sector, particularly in respect of the interaction between legislation, licences and technology. Licence agreements for electronic material are of great significance because they are becoming the standard means to control access to and use of electronic material and also because they are increasingly backed by technology which directly enforces terms of agreements and/or communicates with vendors on compliance status.

The Committee went on to examine other remedies that may be of use to users party to licenses. The doctrine of unconscionability was found to be of limited application because of the requirement that a defendant be constructively aware of the plaintiff’s individual disadvantage. Similarly, consumer protection provisions under the Trade Practices Act and remedies under the Contract Reviews Act were also found to be of limited application because of the way in which the relevant provisions apply.

The report then went on to examine the jurisdictional issues (for further discussion of jurisdictional issues see on p. 5) which is becoming increasingly important due to the number of licenses which are transacted cross borders, particularly with the UK and the US. The Committee concluded that the questions surrounding the issue remain ultimately unclear. It was of the view that any resolution of conflicts regarding jurisdiction, applicable law and enforcement must inevitably be negotiated via bilateral or multilateral agreements with foreign States. 

Having regard to the uncertainty of the remedies presently available to users subject to contracts, the Committee made the recommendation that the traditional fair dealing defences and the provisions relating to libraries and archives which permit                               (continued on page. 8) 

CLM Meeting 2002

The International Federation of Libraries and Library Institutions (IFLA) follows copyright and licensing issues through its committee on Copyright and other Legal Matters (CLM). The CLM meets once a year at each IFLA Conference and the following is a report on some of the matters addressed in the last meeting in Glasgow 2002.

The meeting began with some short notices which included the report that the WTO Copyright Statement and the Licensing Principles were available in several translations, with several more in progress. It was also reported that an IFLA working group had submitted a statement, on fair use, on request by UNESCO. The statement was considered as part of a major study being undertaken by UNESCO on libraries and copyright. In addition, IFLA is participating in a survey conducted by UNESCO on the same issue. 

Following on, there was some discussion on developing a model copyright law, for example to assist countries in implementing TRIPS  (Agreement on Trade Related Aspects of Intellectual Property) parallelling the Guidelines for Legal Deposit legislation, which had been very useful. It was decided that a sub-committee would look at this proposition in depth to see if it would be a worthwhile pursuit, given that a previous attempt to develop a model licence contract was long drawn with little end benefit. 

It was reported that the World Trade Organisation (WTO) Ministerial Conference had gone ahead in Qatar in November 2001. The General Agreement of Trade in Services (GATS) negotiations were proceeding well from the WTO viewpoint, and WTO issued a press release in July lauding the developments that had taken place. 

The Canadian Library Association (CLA), who had carried out a study on the potential impact of GATS on public library services, sought assistance from  CLM to carry out a similar study on the impact of TRIPS. The proposal was given formal endorsement by CLM and may possibly be presented at the IFLA conference in Berlin 2003.

It was reported that the draft treaty of The Hague Convention on International Jurisdiction of Foreign Judgements in Civil and Commercial Matters, released in April 2002, was aborted because of its controversy. A new drafting committee has been established, but a new draft is not expected until 2003. The new Treaty will most likely be narrower in scope and it is possible that the new draft may omit intellectual property altogehter. Further information on the Hague Convention and the effect on libraries can be seen at www.ala.org/washoff/hague.html
Concern was raised about the use of Digital Rights Management Databases (DRMs). DRMs are basically databases that contain information about copyright content and, in most cases, the author and other current rights holders. The information normally includes standards recognised by the International Organisation for Standardisation and other standards created to assist in identifying content and authorising the use of works so that DRMs are also often used as a licensing tool. The main issues discussed related to the dominance of DRMs over copyright law exceptions and the lack of action by governments in this area. After some consideration, it was decided that a small sub-group would look at the issue in depth and recommend what action CLM should take.             (
WTO and Public Libraries

For those who are curious and have yet to follow current debates on the WTO and its activities, here is an introductory briefing on the agenda for public libraries.

The World Trade Organisation (WTO), comprised of around 150 Member States and is an organization premised on the ideal of an international multilateral monetary and trading system. The system is established through a number of WTO’s agreements, negotiated and signed by its members and ratified in respective parliaments. Australia has been a member of the WTO since its formation in1995.

WTO agreements form the legal framework for international commerce through the creation of reciprocal deals guaranteeing member countries important trade rights. They also bind governments to keep their trade policies within agreed limits to the benefit of its members. The WTO is considered to be one of the main forces behind the globalisation agenda (with other organizations such as the World Bank and the International Monetary Fund) and its strict economic focus has seen its growing reputation, amongst some groups, as a mechanism for wealth generation of its members.

Two main agreements of the WTO have direct implications for libraries; Trade Related Aspects of Intellectual Property Rights (TRIPS) and General Agreement on Trade in Services (GATS).

(continued on page 7)

DAA preliminary survey

In preparation for the anticipated Commonwealth Government review of the Copyright Act and the Copyright (Digital Agenda) Amendment Act (DAA), the Australian Digital Alliance (ADA) conducted a survey, and workshop which concentrated on the issues surrounding the DAA’s operation and impact on library and information services.

Like the survey, the workshop examined issues from three perspectives: educational institutions, cultural institutions and general perspectives. 

The most important findings and points are as follows: 

· Fair dealing.  The results indicated that there is a need to more clearly distinguish the operation of fair dealing rights (which attach to the user) from the operation of other rights.  Mixed responses have been received as to how this should be given effect ie whether fair dealing exceptions should be extended.

· Reasonable portion test.  The reasonable portion test does not apply to non-text. Therefore the test is difficult to apply to digital information which contains a mix of text, images, graphs and/or music and moving images.  It is unclear to users as to what rights are available under either legislation or licence to access this digital material that contains mixed forms.  

· Commercial availability test. There is general confusion as to standards and application of the commercial availability test.  

· Access to non text.  Access to non text material is uncertain and not available to fair dealing uses.  Allowing access to reduced-quality images or sound raises questions of moral rights breaches.  Approach to owners might solve some individual problems but the Act does not give the required certainty of fair dealing rights, especially if permission had been refused.

· Clarity and terminology in legislation. The wording of the legislation as it applies to the technological process of storing material on a website and subsequent access by users raises questions of interpretation.  

e.g. Following a strict interpretation of the definitions of ‘communication’ and ‘reproduction’, the process of scanning or downloading information to a library website, in order for a fair dealing user to view it will involve a communication and reproduction.  If the user then wishes to download to his/her computer or otherwise copy for a fair dealing purpose, this involves a second communication or reproduction which is not permitted under the fair dealing or library exception provisions.  

The workshop agreed that:

· the reasonable portion test should be reviewed to  cover non-text material, with the same rules as for text,  taking moral rights into account and acknowledging that taking a reasonable portion of non-text would not interfere with commercial availability. 

· the commercial availability test, and the concepts of reasonable time and ordinary commercial price  should be clarified.

·  the definition of a work, reasonable time and commercial availability should be clarified. 

· The operation of temporary reproductions should not have the consequence of a licence to read controlled by the copyright owner or any other unintended consequence which restricts the present fair dealing rights of users or the library exceptions.

· The definition of “communication to the public” should be left, as now, to case law.

The above are some of the specific areas that have been already identified as requiring review and or appropriate change. It is important to ensure, in the forthcoming months, that any changes lobbied for or contemplated do not restrict or diminish rights in current practice and are considered with the objects of the Act in mind, that is, ensuring reasonable access to information and certainty of rights.          (


Jurisdiction and Libraries

The sticky issues of jurisdiction did not traditionally much concern the work of libraries but in the last decade, this has begun to shift. While there may have been no pressing need to clarify the implications for the library sector in years past, developments in technology and international law have removed any doubt that this issue is critical to library risk management. As an increasing number of contracts are being made with overseas companies, libraries should be aware that this may subsequently mean increased risks of liability to the laws of foreign jurisdictions where disputes arise from international dealings.

Jurisdictional issues are relevant when a dispute involves an international element such as, for example, where a library enters into a licence with a company based overseas. Where there is a dispute regarding the licence, the question arises as to which forum the dispute should be heard. If a foreign court has jurisdiction to hear an action for breach or enforcement of a contract, Australians may be required to defend or assert their legal rights in that court. The cost and impracticability involved in doing so means that in many cases, individuals and smaller organisations will have no choice but to forgo the opportunity to enforce their rights under the contract.

The jurisdiction of copyright matters is established by the common law or by rules of court dealing with service of writs outside of the jurisdiction. Generally, a court has jurisdiction over a defendant who is physically within the court’s geographical forum or over matters that are deemed to have sufficient connection between the subject matter of the case and the forum so that a defendant can be served outside the forum. For example, a company registered overseas but with whom an Australian person makes a contract could be served if the contract is considered to have been formed or broken within the Australian jurisdiction.  There is some general consensus that where an agreement includes a choice of forum clause, the clause will likely to be effective. In the absence of such a clause, libraries should be aware of the considerations that influence the jurisdiction of the matter.

Another related difficulty is the issue of  “choice of law”, that is, the appropriate governing law to be applied in deliberating on a matter. The proper law to be applied to an action based on contract is the law of the country considered to have the closest and most real connection with the transaction. The factors taken into consideration in determining the governing law include the place of residence or business of the parties, the place where the relationship between the parties is centred and the place where the contract is made and the place where it is performed. Again, where a contract includes a choice of law clause, it will more than likely be applied but in the absence of such a clause, the above considerations will be made. A third difficulty in cross-jurisdiction matters lies in the enforcement of the judgment where a judicial ruling has been made in another country. 

Related to the question of jurisdiction is the increasing importance for libraries to be aware of developments in copyright law in other jurisdictions, particularly with US and UK jurisdictions where many of the resources and publishers originate. Technological developments have increased ability for sharing resources across borders, simultaneously bringing different national copyright laws to a head.

For example, the British Library Copyright Office (BLCO) has recently put up notice alerting to imminent changes, anticipated in early 2003, to the British Copyright Act and the effects this will have on library users. The changes will, amongst other things, affect British Library Document Supply Centre customers in that copying for any commercial purpose will no longer be allowed under the Library Privilege Copy Service whereby currently, limited amounts may be copied free of copyright charge, provided the copies are for research or private study. The BLCO warned that new declarations will be required from customers to reflect these changes. Developments like this is likely to have an effect on Australian libraries, who as customers of the British Library Document Supply might prudently seek similar declarations from their clients for whom they act on behalf. 

The changes being made to the British copyright law stems from the UK’s participation in the European Copyright Directive. The Directive was formed with the goal of harmonising European copyright law and ensuring compliance with the major obligations of the WIPO Internet Treaties but has had mixed results and responses. Similarly, in the US, developments in copyright legislation such as the Digital Millenium Copyright Act has had significant effects on the way in which Australian organizations have dealt with digital copyright at every level in their transactions with US organisations.                                                       (
Digital Agenda Review

The Copyright (Digital Agenda) Amendment Act (DAA) was the most comprehensive reform of the Copyright Act (“the Act”) since it was enacted. Amongst other provisions, the DAA created a new right of communication and made extensions to the various exceptions in the Copyright Act to accommodate practices for dealing with digital information. In March 2003, three years after the introduction of the Act, the first review of the Act will look at how the DAA has operated against its original objectives.  

A review of the legislation was flagged in the Attorney General’s second reading speech on the Bill, and was also reflected in the Government’s election policy statement “Arts for All”. The terms of reference have not yet been released, but will almost certainly focus on the controversial elements of the legislation which are those provisions relating to enforcement measures, and the updating and extension of the library exceptions.

The Government has already indicated that some of the issues raised in the Intellectual Property and Competition Review report and the CLRC Copyright and Contracts Report, will be examined by the 2003 review.  These will include:

· Fair dealing, and particularly the effect of this on markets and on the role of libraries

· The right of first digitisation, and in particular the marketplace and consumer effects 

· Technological protection measures

· The interaction between contract law and the copyright legislation

· Protection of computer software

· Caching and temporary reproduction

· Enforceability of contracts purporting to modify or exclude copyright exceptions

· Licensing trends and the effects of this on the copyright balance

The review of the DAA is a good opportunity for the library and archives sector to bring to notice areas of the Act with which the sector is experiencing difficulties and make suggestions for change. Other key stakeholders are already putting effort into preparing for the review, ahead of the release of the terms of reference. For the libraries sector, there are a number of known deficiencies in areas such as licensing and the handling of digital information, and while the amendments introduced by the DAA have been very useful for document supply, it has proven to have limited usefulness in other areas. 

Through preparations for the CLRC Copyright and Contracts report, the problem of licensing has in some ways been relatively clearly identified. Libraries often seem to be at a disadvantage when negotiating licences because of insufficient experience in this type of negotiation particularly in the face of continued concentration of the major copyright owners. There is also confusion about possible conflict between licence conditions and copyright law and uncertainty about the status of a contract, and the effects of alterations or termination by the vendor after it has been executed. Libraries also often have many licences to administer, and communication of their content to users and staff presents a problem.  Compliance monitoring, by the vendor and the customer, is increasingly becoming an issue and for electronic products, the question of exactly what is being purchased can be a grey area.  Libraries have the added problem of having no means of preserving the information they buy access to, as for vendors there may be no economic imperative to archive and preserve the material.

In preparation for the review, libraries should be looking to identify but also articulate how provisions in the Act have affected the function of libraries. It is unlikely that any material change to legislation will be considered without clear evidence that demonstrates that such change is necessary, so it is critical that solid information is gathered to back any areas of concern.

Other areas that have been identified as requiring further investigation include the effects the DAA changes have had on inter-library loans and the impact of the DAA on libraries’ use of digital materials. A study of document delivery had been conducted at the National Library Australia to discover the reality of the usage and identify the ways in which the service has been affected.  A wider study, incorporating other institutions is currently planned (to be funded and organised by the ALCC).  In respect of digital materials,  DCITA has been liaising with libraries about a model for the use of digital materials.

It is difficult to predict how comprehensive the upcoming review will be. There is some feeling that given the relatively short period the Act as been in operation, major changes will not be made until the longer term effects of the changes are available and more information can be gathered about the way in which the act works with other forces to produce  current effects and influence future trends.           (
“Only one thing is impossible for God: To find any sense in any copyright law on the planet." 

Mark Twain

Parallel Importation- the debate continues

The high cost of stocking the shelves has long been a problem faced by Australian libraries. The current captive-market environment in publishing and software, the result of prevailing legislation, has come under scrutiny again as the government considers the Copyright Amendment (Parallel Importation) Bill once more. The policy objectives of the Bill are to address the problems of international price discrimination and to create a more competitive and efficient market. The fate of the Bill will have significant impact on the library sector, though the complexity of the issue is little understood.

Parallel importation is importation that is parallel to, or alongside, that of the copyright owner. With the exception of sound recordings, current legislation places restrictions on parallel importation of goods, creating civil and criminal liabilities for infringement. Copyright is infringed by a person who imports an article into Australia for sale or hire or distribution prejudicial to the copyright owner, without the copyright owner's permission, and with knowledge that the importer did not have the right to make the article in Australia (even where the article was legally produced and purchased overseas).

The Bill, in substantially the same form as a Bill of the same name from 2001, would remove provisions in the current Copyright Act which place parallel importation restrictions on computer software, books and periodicals, effectively opening up the market for more competitive pricing.  Under the current Act, copyright owners have power to control the distribution of the material by their ability to prevent legitimate copies of copyright material from being imported except through distribution channels approved by them, as copyright owner, or their local agents. The provisions of the current Act, combined with the fact that both the software and book publishing markets are dominated by a handful of large multinationals (or their subsidiaries), has created unnecessarily limited markets which are characterised by comparatively high prices for goods.  Libraries and educational institutions have had no choice but to wear the inflated prices of books and software.  

Opposition to the Bill has come from suppliers, publishers, book printers and authors who fear that parallel imports will supplant and remove sales from existing publishers and depress general pricing, indirectly reducing royalties payable to authors. While there is a level of risk involved particularly for certain small groups, the objectives of the Bill if achieved, will be only adjust domestic prices to a competitive international level; the Bill will not make any changes to the provisions of the  Act that make importation of pirated copies an infringement of copyright. Even if enacted, the implementation of changes will be a challenging task in the face of anticipated continued resistance from groups with vested interests. In relation to computer programs, a further difficulty is the ability of the Bill to capture the widest possible range of computer software products within the ambit of legislative changes without impeding on other mediums, such as film, which is outside the objectives of the bill; another challenge, given the convergence of traditional forms made possible by digital media. 

The Copyright (Parallel Importation) Bill 2002 was passed in the House of Representatives on December 9, 2002 and will be considered in the Senate early next year.                                                                        (
WTO and Public Libraries

(continued from page3)

TRIPS is intended to maximize the economic contribution of intellectual property systems in its member states by establishing minimum standards for intellectual property protection and standards for administration and enforcement of intellectual property rights. Of key interest for libraries is the treatment of copyright within TRIPS which sets obligations on members (including Australia) in dealing with copyright.

GATS consists of a set of multilateral, legally-enforceable rules covering international trade in services. The main text of GATS contains general principles and obligations and the other parts of the agreement deals with rules for specific sectors and individual countries’ specific commitments to provide access to their markets. Many different services are covered by the agreement and although it is unclear as to whether library services fall under GATS, certainly public services are likely to be within the scope of GATS.

Another integral element of GATS is the inclusion of the “most-favoured-nation” principle. The principle means treating one’s trading partners equally so that under GATS, if a country allows foreign competition in a sector, equal opportunities in that sector should be given to service providers from all other WTO members. GATS contains lists showing which countries are “temporarily” not applying the principle. The cumulative effect of the rules embodied by GATS has been criticised as thinly disguised corporatisation and privatisation of the powers and responsibilities of national governments. 

Apprehension of developments such as GATS from the library sector stems from concern that such agreements effectively displaces the ability of libraries to serve their core traditional function. Libraries play a vital political role of providing citizens with information to ensure that they are able to make informed decisions. Privatisation of services such as libraries upsets the delicate balance of power and the political mechanisms in place between governments, corporations and people.                                         (

CLRC  Copyright and Contracts Report  

(continued from page 2)
uncompensated copying and communication to the public within specified limits and which embody the public interests in education, the free flow of 

information and freedom of expression, should be made mandatory.      

The Committee considered that certain exceptions relating to technological developments, such as exceptions permitting temporary reproductions, should also be made mandatory. Further, the Committee encouraged  the development of codes of conduct and model licenses for dealings with other exceptions.

The Committee also made a recommendation giving support and effect to the Government’s policy in the Digital Agenda Amendments to prevent the use of technological protection measures to restrict the scope  

of the more widely recognised exceptions and to ensure reasonable and lawful access to copyright material in electronic form.

The recommendations made by the Committee demonstrate support for the notion that copyright is constituted by the exclusive rights of copyright as defined by and existing within the framework of the exceptions. The final conclusions made by the report validate the concerns experienced and expressed by the library sector and is an encouraging document in the prelude to the review of the Copyright (Digital Agenda) Amendment Act.                                    (

In this Issue of the Copyright Bulletin…





Another year passed but not without some significant events in the copyright area. For the library sector, the year has been a challenging one. In this issue of the Copyright Bulletin, we will look at some of the developments that are expected to be significant in the coming review for the library sector and also discuss the preparations for the review so far.





The WIPO Internet Treaties after reaching their 30th ratification earlier in the year, are now binding on their contracting parties and the impact of the Copyright Amendment (Digital Agenda) Act 2000  (DAA) has begun to take shape past the teething problems of the initial 12 months. In the lead up the much anticipated three-year review which looms in the new year, several initiatives have begun or have taken place which may influence the results of the review. 





In the past year alone, we have seen the ECITA enquiry on the role of online libraries, inquiries into issues such as duration of copyright in photographs and the nature of film director’s rights and, of course the release of the CLRC’s report Copyright and Contracts last month which will no doubt influence the review in March.





On the international front, we will briefly look at some of the issues discussed at the IFLA/ CLM meeting and related to that, on page 4, a brief overview of international developments such as the WTO and its initiatives that affect the library sector.





On page 5 we look at jurisdictional issues that libraries should be aware of and also take a look at the issue of parallel importation which has become an active subject  again for governments, libraries, and the publishing and software industries.





Finally, best wishes for a happy and safe holiday break!  See you all in the new year.





Miranda Lee Copyright Advisor


Miranda has worked in a variety of roles within the law and media sectors. Her professional background includes work at Minter Ellison, Sesame Workshop (NY), the Arts Law Centre of Australia and Energee Entertainment. Miranda  joined the ALCC in October 2002 as Copyright Advisor (Law and Policy).





CLRC Copyright and Contracts report released


After many months of deliberation the Copyright Law Review Committee (CLRC) released its report on Copyright and Contracts. The Committee was charged with the task of inquiring into the issue of whether contracts are purporting to modify or exclude the exceptions provided in the Copyright Act. The findings of the report are of particular importance to libraries given the advent of electronic resources and the increasing trend for resource materials (particularly electronic) to be licensed to libraries rather than be bought outright as is the norm for traditional media. The CLRC report has clarified provocative issues in the library sector and highlighted areas in which the Committee feels change is recommended.





The report began by examining the policy considerations and history of the various exceptions in the Copyright Act, articulating the importance of considering each exception separately. In respect of the library and archives sector, the report highlighted the fact that in Australia there has been a distinct policy decision to include the library and archives provisions as royalty-free exceptions rather than leave this type of copying to either voluntary licensing or subject it to statutory licensing schemes. Thought was given to the fact that the historical development of the provisions stemmed from regard to the role of libraries as keepers and preservers of information, practical or technical obstacles (such as geographical distance), administrative considerations and the economic impact of copying. It was recognised that the library and archives provisions have been implemented as a logical extension to a student’s permission to copy, enabling a librarian to act on the student’s behalf to access information.





The Committee identified the close relationship between the fair dealing exceptions and the libraries and archives exceptions. Although the library and archives exception is far narrower than that for fair dealing, both are understood as provisions aimed at ensuring reasonable access to information to achieve the public interest in education and research, the free flow of information and the freedom of expression.





As many resources are being made available in digital formats and libraries are more and more, providing access to information electronically, libraries rely on the so called “technology-based” to provide access to digital materials to their patrons. The technology-based exceptions are designed to make allowance for the reproduction that occurs incidentally through normal computer usages, for making of back-up copies, to allow for legitimate activities such as error correction, security and to promote the development of interoperable technology. The report acknowledged that these exceptions have been introduced for both practical reasons and to maintain Australia’s competitiveness in the computer industry internationally. 





The Committee reviewed over 30 submissions in preparing its report. Submissions from copyright owner interests generally argued that there was no conflict between the operation of agreements used in connection with copyright materials and the copyright exceptions. On the other hand copyright user interests to varying extents put forward the view that online trade in copyright material is subject to agreements which exclude or modify the copyright exceptions, or which otherwise undermine the copyright balance. User interests presented examples of licenses which limits or excludes the exceptions provided by current legislation and also examples of (less common) licenses which loosely parallels the provisions of the Act.





Many of the submissions discussed the use of mass market licences which are increasingly the form in which transactions are made between libraries and publishers. Indeed, the considerable reductions in cost and time suggests that mass market licenses may be inescapable. In the case of “shrinkwrap” and “clickwrap” licenses, purported terms are not notified until after a product is purchased or until after access to a website has been granted. The Committee noted that judicial clarification is needed in respect of enforceability of “clickwrap”, “browsewrap” and “shrink wrap” licenses as uncertainty surrounds these types of agreements, though the Committee are of the view that “clickwrap” agreements are more likely to be enforceable than the latter two.


too is almost certainly a reproduction. The lesson forwarded on to a public mailing list? Arguably not.


Another example which highlights the uncertainty surrounding implied licences is the World Wide Web. Material on the web is protected by copyright in the same way as any other works. However, it is impossible to read a webpage without making temporary copies of it. For this reason, viewing the web is certainly covered by a (rather strong) implied licence. But does this licence cover printing also? And what about making a copy of a site to read on your laptop during a flight? Some will argue that these uses are covered by an implied licence while others argue that they are not.


It is possible to work out, to some degree, the scope of the implied licence by looking at the clues given by the website. If a site says: ‘click here for a printer-friendly version’, then this can be construed as an implied licence to print a copy. But often the nature of what is permitted by an implied licence will be unclear. 


An express licence is to be preferred but, of course, an express licence will not always be granted. And it may come with conditions attached (but more of that later).


Exceptions


Exceptions to the rights of copyright owners under the Copyright Act enable libraries and their patrons to do many things with works in a library’s collection, without permission and for free.


(The previous edition of the Copyright Bulletin, No 17, October 2000, illustrates in detail many of the new exceptions contained in the Digital Agenda Act).


For example, a patron can copy a portion of a work for research or study (fair dealing for research or study, section 40). They may be able to copy the whole work for research or study if the work is not commercially available.


Similarly, a library may supply material (typically 10% or a chapter or an article) to a patron or another library under ss. 49 and 50, subject to certain requirements. (Note that this is different from fair dealing). While these provisions are useful, they do not cover many of the uses that libraries need or will need in the future. These might include the installation of a computer program on a library PC or lending e-books to patrons via email. (The ability to supply 10% of an e-books might not satisfy very many patrons).


So for libraries to provide electronic services to their patrons, they need to make use of a combination of (express) licences and free exceptions. 


Licences will have to be purchased in the same way that books are purchased. The principal difference, however, is that what you may do with your purchase may vary tremendously. With a book or a periodical, the price may vary, but the possible uses that you are allowed: you put it on a shelf; you make it available or lend it; you use it for document supply, etc. But with an electronic book, the exact uses that receive a licence for may vary according to a number of factors, not the least of which is how much money you have. For example, one licence might allow two simultaneous users to access an electronic resource; a more expensive licence might allow ten.


Licence Agreements as Contracts


A contract is a binding legal agreement between two or more parties. We enter into contracts all the time. Even the purchase of groceries is a contract; in return for money, the supermarket agrees to supply us with food. If they later refused to deliver your groceries, you could sue them for breach of contract.


This is a very simple type of contract. We are more accustomed to contracts that take the form of written agreements. 


The difference between a licence and a contractual licence agreement is that a mere licence is a unilateral affair; for example, you might ask a writer if you can use her article in your anthology. If she says yes, you can include the article. However, if she later changes her mind (revokes her licence) there is little you can do about it. However, if you have a contract with that writer (and money or something else of value changes hands) and she changes her mind, you can sue her for breach of contract.


So most 


Library resources are increasingly being sold as part of contractual licence agreements. This means that the agreement constitutes a licence for the uses that you need that are not covered by exceptions (or that are not otherwise free of copyright, such as the lending of a physical book).


This doesn’t sound so bad. Exceptions for some uses, purchased licences for other uses; where is the battle for control referred to in the headline?


Because increasingly licence agreements aren’t just setting down conditions for use then the exceptions do not apply, they are also purporting to overrule exceptions.


Some publishers have taken the approach of ‘why allow libraries to copy articles and send them to patrons for free when we can require them to pay?’ 


Exceptions such as library document supply or fair dealing are created by the Commonwealth Parliament for the use of libraries and their patrons. 
































“…smaller organisations will have  no choice but to forgo the opportunity to enforce their rights under the contract.”
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“The Committee made the recommendation that ….the provisions which embody public interests in education, the free flow of information and freedom of expression, should be made mandatory.”














About the


Copyright Bulletin


The Copyright Bulletin was produced by Miranda Lee, Copyright Advisor to the Australian Libraries Copyright Committee. The Copyright Bulletin is released periodically, as the need arises, but will appear approximately twice a year.


It is distributed with the National Library’s bi-monthly publication Gateways.


Subscriptions to Gateways (and thus the Copyright Bulletin) are available free on application to: 


The Editor, NLA Gateways �Network Services Marketing�National Library of Australia�Canberra ACT 2600�Telephone: (02) 62621580 


The Copyright Bulletin is also available on the ALCC website at www.digital.org.au/alcc/  It may be freely distributed provided that it is not altered.


Contact details for Miranda Lee: phone (02) 6262 1273; fax (02) 6273 2545; and email mlee@nla.gov.au  


AL©C


Australian Libraries Copyright Committee


The ALCC’s members are:


the National Library of Australia;


the Australian Library and Information Association;


The Federal Libraries Information Network;


the Council of Australian State Libraries;


the Council of the Australian University Libraries; and


the Australian Council of Archives.


The ALCC has a mailing list which discusses copyright issues of concern to librarians. You can subscribe by sending:


subscribe copy-lib [Your Name]


in the body of an email to listproc@nla.gov.au 








(continued on p. 2)





Disclaimer





The Copyright Bulletin is intended as a general discussion and guide to librarians on current copyright issues. 


The viewpoint put forward in this issue may not necessarily be the views of the ALCC or its members.


Nothing in this publication constitutes legal advice and information contained within should be not be relied on as such.


 If you need further advice on copyright issues, please contact the ALIA copyright officer on (02) 6285 1877 (e-mail  contact: copyright@alia.org.au) or speak to a solicitor.














Latest Update on the DAA review





The DAA review next year will be conducted by a consultant or group of consultants.





The Government has already begun the process of selecting a consultant or consultants to undertake the requisite research and analyses (including economic analysis) on the impact of specific areas of the reforms. 





A request for expressions of interest from potential consultants was advertised nationally in mid 2002.  The tendering and selection  process is in an advanced stage and the successful consultant(s) is expected to be announced early in the new year.
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