Copyright Law Review Committee Report on the Simplification of the Copyright Act 1968 – Part 1 Exceptions to the Exclusive Rights of Copyright Owners (the Report)

On behalf of the Australian Council of Libraries and Information Services, I would like to thank you for releasing Part 1 of the CLRC’s report on the Simplification of the Copyright Act 1968. ACLIS makes the following comments on the Report.

General Statements

I would like to take this opportunity to express ACLIS’ strong support for the overall scheme that the CLRC has proposed in relation to the exceptions to copyright owners rights under the Copyright Act. 

Copyright law in Australia is and always has been a regulatory tool aimed at maximising the flow of information, knowledge and ideas in this country, which in turn encourages innovation, research, and creative endeavour. In order to achieve this public interest objective, copyright law is made up of two fundamental elements. Firstly, copyright grants authors and creators with exclusive economic rights over their works or creations for a defined period as an incentive to create. In order to balance these proprietal rights and ensure that the information flow is not curtailed, copyright law provides a limited and defined range of exceptions to the exclusive rights. It is through both of these elements that copyright achieves the maximum public benefit. Both are fundamental elements of any copyright scheme. It has never been the objective of copyright law in this country to maximise economic returns to copyright owners at the expense of the public interest. In the digital environment, the objectives of copyright law have in no way altered. 

It is ACLIS’ view that the Copyright Law Review Committee has adopted the underlying principles outlined above in formulating a scheme that is fair, balanced and aimed at maximising the public interest without prejudicing the rights of copyright owners. ACLIS would therefore particularly like to note its strong support for the definitive statements made by the CLRC in the Report on the primary importance of the public interest objectives of copyright law. 

In ACLIS’ view, the CLRC has unequivocally recognised the important role that exceptions such as the fair dealing and the library and educational copying provisions play in ensuring the free flow of information, knowledge and ideas, in the interests of all Australians. 

With regard to the application of these exceptions in the digital environment, and claims from copyright owner interests that the exceptions to copyright owners’ rights should not be extended into the digital arena, ACLIS particularly supports the statement made by the CLRC at page 58 of the Report that:

On the contrary, the majority believes that the fair dealing provisions are needed to ensure the free use of copyright material in the digital environment for purposes that are socially desirable, especially given that technology has the potential restrict such use so as to enforce voluntary licence agreements.

The Committee goes on to state that:

…the basis for fair dealing is unaltered by the technology applying to the form of expression that is the object of protection. (p. 59)

ACLIS strongly supports these statements.

Comment on the Recommendations

Chapter 6: Fair Dealing 

ACLIS strongly supports Recommendations at 2.01 to 2.06, 2.10, 2.12, 2.13, and 2.15 to 2.26 (consolidated recommendations) of the Report.

In particular, ACLIS strongly supports the recommendation of the CLRC that the current fair dealing provision be expanded to an open ended model that specifically refers to the exclusive set of purposes, but is not confined to those purposes (recommendation at 2.03).

ACLIS strongly supports the Committee’s recommendation at 2.15 that electrocopying not be excluded from applying to dealings for the purpose of research or study.

ACLIS would also like to offer strong support for the recommendations regarding the general application of the fairness factors; the modified test – ‘prescribed portion’; application of fair dealing to all the exclusive rights; and the recommendation not to re-introduce the word ‘private’ before ‘study’. 

With regard to the Committee’s recommendations on the application of the current ‘reasonable portion’ in the digital environment, whilst ACLIS recognises the inherent difficulties that arise when trying to apply the ‘reasonable portion’ to material in digital form, the quantitative test provides users of copyright material with an invaluable element of certainty in relying on the fair dealing exceptions. ACLIS is currently in the process of initiating some work on the application of the reasonable portion in the digital environment and as such, ACLIS reserves its position on the Committee’s recommendation at 2.08 that the proposed ‘prescribed portion’ be limited to printed published works.

Chapter 7: Copying by Libraries and Archives 
ACLIS generally supports all of the recommendations made by the majority of the members of the CLRC in relation to the library and archives copying provisions.

ACLIS supports the recommendations made by the Committee that the terms ‘library’ and ‘archives’ remain undefined in the Act (2.29 to 2.34).

The declaration system – ACLIS strongly supports the recommendations (2.35 and 2.36) made by the Committee that all requirements for signed declarations be removed from the library copying provisions; ss. 49, 50, 51A, and 110B of the Act. 

Copying by libraries and archives for users – ACLIS particularly supports the recommendation that libraries and archives be able to copy for users in all instances where the user would be able to rely on the proposed fair dealing provision (2.37 and 2.39). 

Copying by libraries and archives for other libraries and archives – ACLIS supports the recommendation that s. 50 be repealed and that all copying previously done under this provision be regulated by the proposed fair dealing provision (2.47). 

Copying for preservation – ACLIS supports the recommendation made by the Committee that s. 51A be repealed and that all copying previously done under this provision be governed by the new fair dealing provision. s. 51A currently covers copying by libraries for preservation (of original material); replacement of lost, stolen or damaged works; and the making of a single microform copy of a work (if the original is destroyed). ACLIS also supports recommendations 2.51 to 2.54 and 2.56.

Copying and publication of unpublished copyright material held in libraries and archives – ACLIS strongly supports the Committee’s recommendation that the requirement that 75 years have elapsed since the making of an unpublished work before that work can be copied for any purpose, be removed (2.59). In this regards, ACLIS also supports recommendations 2.58, 2.63, and 2.65.

Copying by parliamentary libraries – ACLIS strongly supports the CLRC recommendation that the provision which currently allows parliamentary libraries to make any dealing with copyright material for members of the parliament to which they are attached, be broadened to allow any Australian parliamentary library to assist any member of any Australian parliament under this exception (2.66). ACLIS also strongly endorses the Committee’s view that the term ‘anything done’ does and should include dealings with digital material.

The digital environment - Regarding recommendation 2.67, ACLIS notes that there are circumstances where it would be desirable that materials digitised for preservation purposes could be made available in limited circumstances to users of the library for browsing. ACLIS would therefore strongly support the suggestion made by one member of the committee at 2.68, that libraries be able to digitise works for purposes of making that work available (perhaps only ‘on-site’) where the material is not otherwise commercially available in digital form.

Infringing copies made on machines installed in libraries and archives – ACLIS has, for some time now, recommended to its member libraries, archives and information services that they display notices similar in wording to the s. 39A notices, near computer terminals. ACLIS therefore strongly supports the Committee’s recommendation that s. 39A be extended to apply to infringing uses made on computer terminals provided by the library or archives (2.69). ACLIS would support sufficiently strongly worded notices to inform users of their copyright obligations and discourage infringement (2.70). For some time now libraries have taken active steps in promoting copyright awareness among their users, and go to great lengths to ensure copyright compliance generally.

Chapter 8: Miscellaneous Exceptions 

ACLIS supports the grouping of these exceptions in one part of the Act ( 2.71). ACLIS also supports the Committee’s re-affirmation of its recommendation in relation to copying for the services of the crown (2.92).

Chapter 9: Copying for Educational Purposes 

ACLIS is generally supportive of the majority of recommendations made by the CLRC in relation to the exceptions allowing copying for educational purposes. 

ACLIS particularly supports the Committee’s recommendation to group the educational copying provisions in a manner that goes to simplifying the Act (2.93) as well as the recommendation concerning the definition of ‘educational institution’ (2.94). 

ACLIS also supports recommendations 2.98 and 2.99 concerning the Part VA statutory licence, and strongly supports the recommendation that educational institutions be permitted to use all copyright material in digital form pursuant to a statutory licence requiring payment of a royalty (2.100).

ACLIS supports the recommendations that no change be made to s. 135ZM (2.101) or to s. 135ZH (2.102).

Chapter 10: Copying for People with Disabilities 

 ACLIS generally supports most of the recommendations made by the CLRC in relation to the provisions on copying for people with a disability. 

In particular, ACLIS supports the recommendation that the definition of ‘handicapped reader’ be broadened to include those with ‘perceptual or other disabilities that limit their ability to follow a line of text or that affect their concentration’. ACLIS also supports the Committee’s views that those with ‘cognitive disabilities’ as well as those with insufficient literacy and language skills to comprehend written material should also be recognised as eligible to rely on the combined provision proposed by the Committee (2.106 to 2.108).

ACLIS strongly supports the recommendation that the copying allowed under this proposed combined scheme would include the right to reproduce works and other copyright materials in any format, including digital (2.109).

ACLIS also strongly supports the Committee’s recommendation that copying under the scheme be allowed for purposes other than research, study, or self instruction, the purposes for which copying is currently limited (2.110).

Finally, ACLIS supports the recommendation that provision also be made for people with hearing disabilities, either under the proposed combined scheme, or under a separate scheme (2.116).

Conclusion

ACLIS has had an ongoing participation in the CLRC’s simplification reference since the Committee was first asked in 1995 to advise the then Minister for Justice on how to simplify the Copyright Act. With the Report now released, the library and copyright user community eagerly awaits a response from Government to the recommendations of Part 1 of the CLRC’s Simplification Report, as well as legislative action in implementing those proposals. 

ACLIS therefore urges that in the interests of all Australians, the Government implement the recommendations made by the CLRC in Part 1 of their Report on the Simplification of the Copyright Act as soon as possible. ACLIS notes that such implementation could coincide with the legislative implementation of the Government’s proposed ‘Digital Agenda’ reforms, announced in April of this year.

It is ACLIS’ view that the CLRC has in fact described a ‘workable model for simplifying and streamlining the various exceptions to copyright owners rights, while ensuring that the simplified provisions maintain an appropriate balance between the rights of copyright owners and users in the digital environment’ (press release issued on behalf of CLRC Chair, Professor Dennis Pearce, 11 September 1998). Whilst the implementation of the proposed model would require substantial revision of current practices by Australia’s libraries and information services, the Australian library community would wholeheartedly commit itself to effectively implementing the new model in the interests of achieving a system that meets copyright’s objectives in maximising the public interest.

Finally, ACLIS would wish to offer congratulations to the CLRC for providing a report that is comprehensive and detailed in its reasoning, yet at the same time accessible and easy to follow. 

ACLIS would be happy to discuss these matters in further detail. If you have any queries, please do not hesitate to contact myself, or the ACLIS Copyright Research Officer, Ms Annabelle Herd on 02 6262 1273.

Yours sincerely,

Derek Whitehead

ACLIS President
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