Statement adopted by the Libraries Copyright Committee on the proposed Digital Agenda reforms to the Copyright Act.
Executive Summary

The Libraries Copyright Committee:

· strongly opposes a blanket ban on devices with a limited commercially significant purpose other than circumvention of technological measures employed by copyright owners to control their works, in favour of a prohibition of the act of unauthorised circumvention, in line with international treaty obligations;

· supports the introduction of a new right of communication to the public;

· strongly supports the proposed introduction of an exception to the new communication to the public right for libraries and archives in principle, but opposes the unreasonable limitations on the scope of that proposed exception;

· strongly supports the proposed exception for certain temporary or incidental copies made in the course of transmission or browsing;

· strongly supports the in principle extension of existing exceptions, including the fair dealing provisions and the library copying provisions, into the digital environment, but notes significant concerns as to the practical operation of those exceptions;

· supports the extension of the reasonable portion test into the online environment, but notes concerns as to the limitations on its application;

· strongly supports the extension into the digital environment of the statutory licence for educational copying;

· supports the proposed revision of the preservation provisions to allow works to be copied into digital format and the removal of the requirement to destroy the original, but opposes the restriction on the making available of preservation copies;

· supports the clarification of the definition of ‘archives’ to include museums and galleries;

· supports the proposed codification of authorisation law;

· supports the proposal to introduce a s. 39A type provision limiting the liability of libraries for authorising infringement where access to the Internet is provided on library terminals; and

· supports well defined limitations on direct or indirect liability of Internet service providers (ISPs) in circumstances where it is unreasonable or impractical to enforce compliance.

Introduction

The Libraries Copyright Committee (LCC) was established in 1993 and is the main consultative body and policy forum for the discussion of copyright issues affecting Australian libraries. The LCC is a cross-sectoral committee with representatives from the following organisations:

· Australian Council of Libraries and Information Services (ACLIS)

· Australian Council of Archives (ACA)

· Australian Library and Information Association (ALIA)

· Council of Australian State Libraries (CASL)

· Council of Australian University Librarians (CAUL)

· Federal Libraries Information Network (FLIN)

· National Library of Australia (NLA)

The LCC is strongly supportive of the Government’s in principle decision to extend to the digital environment, the balance between protection of the rights of creators, and the public interest in economic and cultural development through reasonable access to information. The LCC notes that this is in line with the Preamble to the WIPO Copyright Treaty, and the Agreed Statement on Article 10 of the Treaty which confirms that existing exceptions may be carried into the digital environment, and new exceptions and limitations may be devised as appropriate. Together, these international treaty provisions constitute a specific recognition of the importance of the larger public interest objectives of copyright regulation. 

However, upon perusal of the available detail on the proposed operation of the exceptions, serious restrictions and limitations on their scope become evident. Furthermore, the proposed blanket ban on devices able to be used to circumvent technological copyright protection measures, in conjunction with a trend toward contractual control over use of digital materials, has the potential to render all exceptions under the Copyright Act ineffective and irrelevant. 

What follows therefore is an outline of the serious concerns held by the LCC on several aspects of the proposed Digital Agenda reforms to the Copyright Act. The LCC believes that implementation of the Digital Agenda reforms as they are currently set out will result in overprotection of copyright in the digital environment, leading to the stifling of innovation and creative output in this country.

Technological Protection Measures

Article 11 of the WIPO Copyright Treaty states that: 

Contracting Parties shall provide adequate legal protection and effective legal remedies against the circumvention of effective technological measures that are used by authors in connection with the exercise of their rights under this Treaty or the Berne Convention and that restrict acts, in respect of their works, which are not authorised by the authors concerned or permitted by law.  (Emphasis added)

The WIPO Copyright Treaty does not require that Australia ban commercial dealings in devices which may be used to circumvent technological protection measures, and does not require Australia to effectively take away the ability to make uses in respect of copyright materials which are permitted by law. What is the rationale for going beyond what is required under the treaty? A measure with such severe consequences for access to digital materials can only be justified on the basis of unequivocal evidence that this measure is essential in achieving the objectives of copyright law. The justification for such an extreme position is simply not evident.

The Guide to the Cabinet Decision states that in order to assist copyright owners to ‘help themselves’ in enforcing their rights in the on-line environment, a ban on commercial dealings in devices designed to circumvent copyright protection measures, and with limited commercial significance other than illegal circumvention, will be implemented. 

What this means in effect is that copyright owners will actually be able to ‘help themselves’ to those rights held by users of copyright materials such as the right to read, and the right to make use of copyright material for a fair dealing purpose. By granting copyright owners the right to enforce any control they may wish to implement over their works, the Government is in danger of making a mockery of the so- called ‘package of exceptions’ forming part of these proposals.

The suggestion that an outright ban on circumvention devices must be implemented in order to offset the extension of the exceptions to the digital domain, is misguided. This proposal, if implemented, would remove all notions of balance in relation to copyright protection of digital materials. The application of technological protection measures to digital materials is easy and inexpensive. Should copyright owners consider that their interests are not adequately protected under legislation, they could simply choose to implement a technological protection measure, and the Copyright Act, through the devices ban, would grant the right to enforce any control that they may choose to exercise over their works, not merely over the acts comprising copyright. 

The LCC and the Australian library and archives community therefore calls on the Government to withdraw the proposal to ban commercial dealings in devices with a limited commercial significance other than circumvention in favour of a prohibition of the act of unauthorised circumvention of such technological protections. The LCC submits that this provision should be fashioned on the language used in Article 11 of the WIPO Copyright Treaty.

Right of communication to the public

The LCC supports clear limits on the scope of the new right of communication to the public, for example as regards the status of hyperlinks. It is understood that there has been some mention of limiting liability to the act of first communication to the public. The LCC would wish to see more detail before commenting further.

Definition of ‘to the public’

The LCC does not wish to make extensive submission on this issue, but would note in general terms that whilst it may not be desirable to define the term ‘to the public’ in the Act, or even limit the definition in some way to provide for specific exclusions, some guidance would be appreciated. This may come in the form of comment in the second reading speech or another statement able to be used in interpreting the scope of the new right. The LCC also notes that when relying on the statements made by the courts in the context of the public performance right, that there may be a conceptual difference between what is ‘to the public’ and what is ‘in public’.

Exception to the Communication to the Public Right for Libraries and Archives

It is understood that an exception to the communication to the public right will be introduced to allow libraries to make digital copyright material available under the following conditions:

· within the premises of a library;

· where downloading facilities are disabled; and

· where there is no printer attached to the terminal.

It is the view of the LCC that whilst the proposed exception to the communication to the public right for libraries and archives is essential, as the exception is currently formulated, the proposed limitations on the scope of the new exception will result in severe and unreasonable restrictions on access. 

Definition of ‘on the premises’

The LCC is limited in the comments that it is able to make on this issue as no real detail has been given as to how ‘on the premises’ or ‘on-site’ will be defined in the Act. The consequences of restricting access to the confines of some physical boundaries will differ in relation to each sector of the library community. However, in each case, the restriction of access to one physical location may result in severe and unreasonable limitations on access to information in the digital age, particularly to those unable to reach the specified premises, such as Australians living in rural and remote areas.

In the case of Australia’s cultural institutions, including archives and galleries, the use of the term ‘on the premises’ is fraught. Most cultural institutions have more than one reading room and these can often be situated considerable distances apart. For example, the National Archives has reading rooms and repositories in each capital city, and the Public Record Office Victoria has reading rooms in the city and at Laverton and Ballarat. It is hoped that ‘on the premises’ or ‘on-site’ is intended to cover each of the sites in these examples?

The LCC submits that the exception should also apply where exhibitions are mounted by libraries and archives on premises other than their own. For example, the National Archives produces exhibitions which are shown in galleries and museums around the country. Australia’s cultural institutions also conduct various outreach activities, including presentations and demonstrations, which can be held in any number of venues from shopping centres to town halls. At these events, it is not uncommon for the institution concerned to provide online displays of items from the collection, as a means of overcoming such problems as shortage of display space at the venue, and costs and risks associated with the logistics of travel and transport. If these venues do not fall within the meaning of ‘on the premises’ or ‘on-site’ then the Digital Agenda reforms may severely curtail the ability of libraries and archives to provide reasonable access to copyright material, including cultural heritage material, acquired in digital form.

The situation is slightly different for networked institutions spread over several sites. When entering into licence agreements for the purchase and use of certain electronic information products, libraries in universities and other multi-site institutions such as government departments, are already having to provide guarantees as to the bona fide nature and defined parameters of the user group that would have access to the material in question. As such, in these cases there is almost always an easily definable user group. Nonetheless, this virtual community may be spread over a vast geographical area, at a number of sites and campuses around the country. In the era of a commitment to nationwide delivery of education services, and considering Australia’s geographically disparate nature, the concept of ‘on the premises’ becomes increasingly irrelevant and outdated. 

It is the LCC’s submission that in attempting to define the ‘boundaries’ of libraries and archives for the purposes of this and other exceptions, concepts such as ‘on-site’ should be defined sufficiently broadly to at least cover the situations described above. Ultimately, however, any restriction which results in the denial of access to those not able to visit the physical premises of the relevant library or archives would fly in the face of the Government’s commitment to the information economy, and the interests of rural and remote Australia. 

Technical restraints on ‘printing’ and ‘downloading’

It is the view of the LCC that these restrictions clearly conflict with the spirit and intent of the fair dealing provisions. As part of the ‘package of exceptions’ that the government is proposing, and in line with the WIPO Copyright Treaty, it is stated that the fair dealing provisions will be extended into the digital environment. However, the proposed limitations on the scope of the exception allowing libraries to make communications to the public will result in severe restrictions on an individual’s ability to rely on the fair dealing provisions of the Copyright Act.
In many cases, the only means by which an individual will be able to access certain materials, such as electronic journals available only on subscription, is through a library. Whilst users will be able to browse, read, and view material acquired by the library in digital form (activities that are not able to be controlled by the copyright owner in any event), they will not practically be able to rely on the fair dealing exceptions to exercise any of the rights comprising copyright. It is queried therefore, how the public policy objective of the fair dealing provisions in providing reasonable access is to be met. 

To state that despite these technical restraints, users will not be disadvantaged as all s. 40 copying will be able to be carried out through the s. 49 request and declaration system, is unrealistic and severely flawed in practice. What this proposal fails to acknowledge is the sheer magnitude of the resulting increase in the administrative costs of managing what will effectively become a comprehensive monitoring system. The costs of meeting this greatly increased administrative burden would either have to be carried by libraries themselves or by users through cost recovery charges, which would have severe implications on the reasonable access supposedly guaranteed by the fair dealing provisions.

It is contended that it was never the intention of Parliament in introducing the library document supply provisions (ss. 49 and 50), that the system be used as a means of monitoring copyright compliance. Fundamentally, however, it is unconscionable that libraries are apparently to be charged with the duty of acting as copyright enforcement agents, and it is unacceptable to shift the burden of enforcement of private rights on to what is largely a public sector industry in this way. 

In light of these comments, the LCC therefore proposes the following: 

· that an exception be created, as is currently proposed, that would allow libraries to make available to the public copyright material acquired in digital form, and 

· that a s. 39A type provision apply stating that a library will not be liable for infringement committed by others by reason only that the infringing act was carried out on facilities provided by the library; and

· that the liability of the library for authorising infringement be left to be determined by authorisation law, either from caselaw principles, or as it is to be codified in the Act.

In response to fears that this will allow a wholesale plundering of all materials made available by libraries under this exception, it must be remembered that in order to avoid liability for authorising infringement, libraries do have obligations beyond simply posting a copyright notice. 

Application of the ‘Reasonable Portion’ in the Digital Environment

The LCC recognises the inherent difficulties that arise when trying to apply the ‘reasonable portion’ to material in digital form. Nonetheless, the quantitative test provides users of copyright material with an element of certainty in relying on the fair dealing exceptions, and ensures that a wholesale consideration of the s. 40 ‘fairness factors’ is not required where only a relatively small portion, or a ‘reasonable’ portion of a copyright work is used. The LCC therefore submits that the quantitative test should be appropriately extended into the digital environment.

Despite the lack of detail as to what exactly constitutes a ‘hard copy printed version’, the application of the test as is proposed by the Digital Agenda reforms seems very limited. It is in fact questionable, considering the requisite link with the print world, whether the proposal as it stands does ‘extend the quantum test to online uses and digital material’ at all. Even now, it is becoming rare that material published in print format will be replicated exactly or even substantially in the electronically published version. 

It is noted that a review of the application of the ‘reasonable portion’ in the digital environment is intended. The LCC will itself be initiating some research work on this complex issue in conjunction with other interested bodies, and will be happy to provide the results of this work to Government as soon as possible.

 Proposals Relating to Preservation and Internal Management

It is understood that under the Digital Agenda reforms, libraries and archives will be able to digitise works under what can be called the ‘medium-shifting’ provision, s. 51A, without having to destroy the original. The LCC notes that it has not been stated whether the revised provisions will apply to all copyright subject matter including subject matter other than works, as the current provision only applies to works. 

Whilst the LCC supports the general intent of this proposal, it is iniquitous that libraries and archives will not be able to make ‘preservation’ copies available to the public at all, not even if that access is restricted to the ‘premises’. If the original copy deteriorates fully, or is lost or destroyed, a library or other archives will not have any copies that are able to be made available to the public in the period before copyright in the material expires. 

The LCC therefore submits that libraries and archives at least be allowed to make copies digitised under this revised provision available ‘on the premises’ or ‘on-site’. Comments made above as to the definition of ‘on-site’ and ‘on the premises’ would of course apply equally in this context.

Contractual Agreements Governing use of Electronic Material

The trend toward the use of contractual agreements to govern the terms and conditions of use of digital information products has become widespread. The terms of these agreements are invariably restrictive, often non-negotiable, and rarely allow for uses permitted under the exceptions in the Copyright Act, such as fair dealing and the library copying provisions for library-to-user copying or preservation. Copyright owners see these licences as a means to enforce the kind of control over their works that copyright law simply does not provide for, with good reason.

The LCC therefore submits that in order to fulfil the fundamental objectives of copyright law, the Copyright Act must be amended to ensure that uses permitted under the exceptions to copyright owner’s rights in the Act cannot be avoided by contractual means. It is important to note that the introduction of such a provision has received support in the past. Specifically, in its 1995 report, Computer Software Protection, the Copyright law Review Committee recommended the introduction of a provision of this type (recommendation 2.31).

General Note on the Technical Language Used

The LCC has some concerns relating to the language being used to frame the Digital Agenda reforms. Care must be taken when using terms such as ‘downloading’ and ‘the Internet’ to ensure that the full and correct implications of the terms are understood and well-defined. In any event, use of such terms in formulating legislative wording may not go to achieving a Copyright Act that is technology-neutral in its application, as is desired.
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